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1. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as 
set forth in section 102 of this title, if the differences between the subject matter sought to be 
patented and the prior art are such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in the art to which said subject 
matter pertains. Patentability shall not be negatived by the manner in which the invention was 
made. 

2. Claims 15-28 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Jina etal(US 5,526,120). 

The reference shows a system and method for analyzing sample liquids by 
evaluating test elements (test strips) with an analytical unit in which the test 
element to be analyzed is positioned in a holder in an analytical position relative to 
the analytical instrument. The system comprises a position control unit to check 
whether the test element is correctly positioned relative to the analytical unit; see 
figures 9-14 of the reference in particular. The position control unit comprises a 
light source to illuminate an area on the test element and detector to detect light 
reflected from the illuminated area of the test element (column 13, lines 38-39; 
column 14, lines 22-25). There is an evaluation unit which uses the intensity of 
reflected light to determine if the test element is correctly positioned or not (column 
13, lines 60-65; column 14, lines 1-5 and lines 32-42). 

Independent claim 15 includes the language that the detected light is 
"specularly reflected"; Jina et al does not use this term, and does not have a 
particular discussion of the relative angle of the detected light. However, as seen in 
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figure 13, what is illustrated appears to be specularly reflected light, and nothing in 
the disclosure of the patent suggests that it is not. What is of importance to the 
operation is that the detector "sees" different amounts of reflected light when the 
test element is and is not in proper position; placing the light source and detector in 
a position in which the light is specularly reflected, that is, the angles of 
illumination and detection are equal and opposite, as illustrated in figure 13, would 
have been obvious. 

Independent claim 26, as amended, calls for indicating to a user whether the 
analytical area is positioned correctly. Jina et al teaches "preferably" reporting the 
incorrect position of the test element to a user (column 13, lines 17-18 and lines 62- 
65, and column 14, lines 3-5). Given the teaching that reporting the error to a user 
is preferably done, it is at least obvious to do it. 

The reference teaches that either high or low intensity of reflected light can 
be used as indicative of correct placement of the test element (column 13, lines 31- 
35 taken with column 14, lines 6-12, and column 14, lines 43-48). 

The reference uses the disclosed position control unit in an analytical 
instrument in which the test element is analyzed using light reflected from an 
analytical area of the test element. The position control unit could be arranged to 
illuminate the test element and any convenient location and angle at which there is 
sufficiently high difference in response to indicate correct positioning. The reference 
teaches using a microprocessing means to control the system (column 13, lines 51, 
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61), column 14, line 3) which ma7y be a microprocessor (column 14, line 41); having 
microprocessor check the proper positioning of the strip before it takes the 
measurement would have been obvious, since if the strip in improperly positioned 
the reading would be erroneous. 



3. Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Richard A Rosenberger whose telephone number 
is (571) 272-2428. The examiner can normally be reached on Monday through 
Friday during the hours of 8:00-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examinees supervisor, Frank Font can be reached on (571) 272-2415. The fax 
phone number for the organization where this application or proceeding is assigned 
is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR 
only. For more information about the PAIR system, see http://pair-direct.uspto.gov. 
Should you have questions on access to the Private PAIR system, contact the 
Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



R. A. Rosenberger 
8 July 2004 




